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STATE OF MAINE
KENNEBEC, SS.

ST. MARK'S HOME, et al.,

SUPERIOR COURT
CIVIL ACTION
Docket No. CV-14-246
)

)
Plaintiffs

)

)
vs.

)

)
ATTORNEY GENERAL
OF THE STATE OF MAINE,
Defendant

) CONSENT ORDER APPROVING SALE
)
OF REAL ESTATE
)
AND INSTRUCTIONS
)
REGARDING ENDOWMENT

and

)
)

THE HEIRS OF ALLEN LAMBARD,

)

)
)
Interested Parties

)

Plaintiffs have moved the Court for orders (1) approving the sale of real estate
located at 57 Winthrop Street, Augusta, Maine that is the subject of Count I of the
Complaint (the Real Estate), (2) approving the addition of the net proceeds received
from the sale of the real estate to the endowment that is the subject of Count II of the
Complaint (the Endowment) and (3) providing instructions regarding the future
management and use of the Endowment that will allow the Endowment to continue to
be used to serve the needs of the poor in Augusta and Kennebec County in accordance
with the terms of Exhibit A attached to Plaintiffs' motion.

Findings and Conclusions
1.

The Court previously entered an order on June 72016 approving the

settlement of the claims of the heirs of Allen Lambard to the Real Estate and also a
consent order quieting title to the Real Estate and decreeing that title to the Real Estate
was vested solely in the Rector, Wardens and Vestry of St. Mark's Protestant Episcopal
Church.
2.

The Real Estate was originally deeded in 1870 by Allen Lambard to the

Rector, Wardens and Vestry of St. Mark's Episcopal Church to be used "upon the
express condition that the premises shall be held, occupied and used by the grantees,
their successors and assigns forever as a home for poor and indigent women, and when
they shall cease to be so used the title is to revert to the said Lambard and his heirs."
3.

When Plaintiff St. Mark's Home was created by the Maine Legislature in

1871 to manage the Home, the corporation was called St. Mark's Home for Poor and
Indigent Women and given authority to take and hold property, real and personal, for
establishing and maintaining a home for poor and indigent women, see P. & S. L., 1871,
c. 560. In 1965, by legislative amendment to the 1871 Private and Special Law, the name
of the corporation was changed to St. Mark's Home for Needy Women, see 1965 Laws,
Ch. 64, which reflected a modification in the use of the Real Estate. In 1981, by further
legislative amendment, the name of the corporation was changed to St. Mark's Home
for Women, see 1981 Laws, Ch. 96, and the use of the real estate was modified
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accordingly. Most recently, in 2013, the Maine Legislature changed the name of the
corporation to St. Mark's Home and amended the 1871 Private and Special Law to
provide that St. Mark's Home had become a home for women and men. See 2013 Laws,
Ch.6.
4.

Plaintiff St. Mark's Home has operated the Home as a boarding home

from 1871 to 2014. In October 2014, the Home was closed and the Home has remained
vacant. Ever since the closing, Plaintiff St. Mark's Home has continued to protect and
maintain the real estate at significant cost.
5.

The Home was closed in October 2014 because of declining occupancy

due in part to an increasing number of alternatives for living accommodations for
individuals who might otherwise have desired to live in the Home. Plaintiffs St. Mark's
Home and The Rector, Wardens and Vestry of St. Mark's Protestant Episcopal Church
reached the conclusion that it was no longer economically feasible to operate the Home.
The last resident moved out of the Home in October 2014.
6.

Plaintiffs' conclusion that it was no longer economically feasible for them

to continue operating the Home as a boarding home, whether for poor and indigent
women, for needy women, for women or for women and men, was reasonable.
7.

The Rector, Wardens and Vestry of St. Mark's Protestant Episcopal

Church are faced with having to sell other real estate holdings of the Church because it
is also no longer economically feasible for them to maintain those facilities, and it is

quite possible that in the not-too-distant future, there will no longer be any Rector,
Wardens and Vestry of St. Mark's Protestant Episcopal Church.
8.

The Endowment that is the subject of Count II of Plaintiffs7 Complaint is

currently managed by the Acadia Trust, N.A. on behalf of the Board of Trustees of St.
Mark's Home. Exercising due diligence, St. Mark's Home has been unable to locate any
historical records relating to the creation of the Endowment, the identity of its donors,
or the restrictions, if any, on the use of funds in the Endowment. However, Plaintiffs
understand that the Endowment was originally established to help support and
maintain the Home and to help it serve the financial needs of its residents.
9.

Plaintiffs wish to dedicate the Endowment and the proceeds from the sale

of the Real Estate to uses that serve the needy in Augusta and Kennebec County. Such
uses will be consistent with the original charitable intentions of Allen Lambard, an
Augusta, Kennebec County resident, as well as the presumed intentions of the members
of St. Mark's Protestant Episcopal Church who created and contributed to the
Endowment. Plaintiffs propose adding the proceeds of the sale of the Real Estate to the
Endowment and using the Endowment to support St. Mark's Protestant Episcopal
Church based outreach ministries that include Everyday Basics, Addie's Attic and
Public Suppers and similar Church outreach ministries that might be developed in the
future. Plaintiffs propose that the Endowment would also be used to help fund other
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community based programs that provide assistance to the needy in Augusta and
Kennebec County.
10.

Construing the deed of Allen Lambard as having conveyed the Real Estate

in trust to be used as a home for poor and indigent women,1 and assuming the assets in
the Endowment should be similarly considered, the Court has the authority under 18-B
M.R.S. § 412(1) to modify the administrative and dispositive terms of the trusts if,
because of circumstances not anticipated by the settlors, modification will further the
purposes of the trusts. 18-A M.R.S. § 412(2) gives the Court authority to modify the
administrative terms of a trust if continuation of the trust on its existing terms would be
impractical or wasteful or impair the trust's administration. 18-B M.R.S. § 413 gives the
Court authority to apply cy -pres to modify the trusts by directing that trust property be
applied or distributed in a manner consistent with the settlors' charitable purposes.
11.

It was Allen Lambard's original desire that the Real Estate be used as a

home for poor and indigent women. Given the current cost of maintaining and
operating the Home and given Augusta's zoning ordinances and proposed zoning
ordinance changes that have been reported recently in the press, none of which was
likely contemplated by Allen Lambard, it is impracticable and perhaps impossible to
use the Real Estate for this purpose.

1 On June 7, 2016, this Court entered an order resolving all claims of the heirs of Allen Lambard and
vesting title to the Real Estate solely in the Rectors, Wardens and Vestry of St. Mark's Episcopal Church
(recorded at Book 12324, Page 313 in the Kennebec County Registry of Deeds). The Real Estate is
therefore held by the Plaintiffs subject only to the charitable trust restrictions described in this order.

12 .

Those individuals who have contributed to the Endowment over past

decades presumably did so at times when the Real Estate was being used as a home for
poor and indigent women, subsequently a home for needy women, then a home for
women and finally a home for men and women. With the Home closed and the Real
Estate sold, the Endowment can no longer be used for its original purposes.
13.

The uses Plaintiffs propose for the proceeds from the sale of the Real

Estate and the Endowment, which uses are dedicated to serving the poor of Augusta
and Kennebec County and helping to provide them with food, shelter and clothing, are
consistent with the original desire expressed by Allen Lambaxd and the assumed
desires of the contributors to the Endowment.
14.

Plaintiffs have proposed that the Endowment be maintained in a

segregated account designated as the "St. Mark's Home Endowment" and overseen by
the Trustees of Diocesan Funds in the Episcopal Diocese of Maine and restricted in the
manner described below.
Order
Based upon the foregoing, and there being no objection from the Attorney
General, it is Ordered and Decreed as follows:
A.

Plaintiffs are authorized to sell the Real Estate that is the subject of Count I

of the Complaint and to add the net proceeds of the sale to the Endowment that is the
subject of Count II of the Complaint.
6

B.

Plaintiffs are instructed to maintain the Endowment in an account

designated as the "St. Mark's Home Endowment" to be overseen as a segregated
account by the Trustees of Diocesan Funds in the Episcopal Diocese of Maine. The
funds in the Endowment are to be used to serve the needy in Augusta and Kennebec
County. Funds in the Endowment may be used to support St. Mark's Protestant
Episcopal Chinch based outreach ministries that include Everyday Basics, Addie's Attic
and Public Suppers and similar Church outreach ministries that might be developed in
the future. The funds may be used to help support other community based programs
that provide assistance to the needy in Augusta and Kennebec County.
C.

The Trustees may exercise appropriate discretion in borrowing money

from the Endowment for the purchase of property where outreach ministries may be
provided. As proposed by Plaintiffs, the repayment schedule of any such loan should
not to exceed ten (10) years at the then prevailing market interest rate. As further
proposed by Plaintiffs, the amount borrowed should not exceed the anticipated annual
income distribution over a 10-year period. The Trustees may also exercise appropriate
discretion to utilize principal on a selective case-by-case basis if such use is deemed
necessary to provide minimum support to the ministries referenced above.
D.

At their Annual Meetings, the Trustees should make a projection

concerning the annual distribution of available funds. The Trustees may elect not to
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allocate all available funds during a given year. Any unallocated funds are to be
reinvested in the Endowment.
All issues having been decided in this case, this Order constitutes a final
judgment.
Dated: January , 2017
Justice, Superior Coujd,
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